Town Of Newbury:® -*
ZONING BOARD OF APPEALS
12 Kent Way
Byfield, MA 01922

DECISION ON APPLICATION FOR
COMPREHENSIVE PERMIT

APPLICANT: Cricket Lane, LLC, 92 Middlesex Road, Tyngsboro, MA 01879

PROPERTY: 55 Rear Pearson Drive, Newbury, Massachusetts

DATE:

Assessors References R20-0-75

March 18, 2021

I. PROCEDURAL HISTORY

An original Application for a Comprehensive permit was received by the Newbury
Zoning Board of Appeals (the “Board™) on or about February 20, 2020. The Application
was for a proposed project called “The Village at Cricket Lane” consisting of twenty-four
(24) single-family detached homeownership units. Six (6) of the units (or twenty-five
[25%] percent) will be affordable to households earning up to eighty percent (80%) of the
Area Median Income, in accordance with applicable state regulations and guidelines. The
remaining units will be market rate units. Of the affordable units, one (1) will be a 4-
bedroom unit and five (5) will be 3-bedroom units. The remaining eighteen (18) units
will consist of twelve (12) 3-bedroom and six (6) 4-bedroom units.

The Applicant proposes to be a limited dividend entity that will limit its profits in
accordance with legal requirements. Accordingly, the jurisdictional requirements under
760 CMR 56.04(1)(a) will be satisfied if and when the Applicant executes a Regulatory
Agreement and other related documents as referenced more fully in Section IV hereof.

The Applicant provided a project eligibility/site approval letter dated December 12, 2019
issued by the Massachusetts Housing Finance Agency (“MassHousing™) thereby
satisfying 760 CMR 56.04(1)(b). The approval contained in the letter is expressly limited
to development of twenty-four (24) single family homes.

The Applicant provided a copy of a purchase and sale agreement dated March 29, 2019
by and between Byfield Estates, LLC and Walter K. Eriksen, Jr., or his nominee for the
purchase of the Property thereby satisfying 760 CMR 56.04(1)(c). The Applicant further
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provided amendments and an assignment of said Purchase and Sale Agreement dated
March 23, 2020 and September 22, 2020.

The Board’s hearing on the Application was duly opened on March 19, 2020 and
continued in accordance with the list of dates as set forth on Exhibit A. The hearings
closed on March 18, 2021.

The Board notified all applicable local boards and commissions of the filing of the
Application by sending a copy thereof to such local boards and commissions for their
recommendations, all of which have been made a part of the record of these proceedings
and have been taken into consideration by the Board in rendering its Decision.

During the course of the public hearing, Town staff, boards and commissions, and local
residents submitted oral and written testimony with respect to the Application. The Board
considered the technical review of an independent site peer reviewer, a traffic peer review
consultant, and a wetlands and environmental consultant in regard to matters of public
health and safety, environmental health and safety, traffic, site and preliminary
stormwater management plans, and other issues of local concern.

The Applicant provided various materials, reports and revised plans throughout the public
hearing on the Application.

During the public hearing, the Petitioner was represented by the law firm of Deschenes &
Farrell, P.C., Douglas Deschenes as counsel, and Ranger Engineering Group, Benjamin
Osgood. The Board utilized the services of Joseph J. Serwatka, P.E., Stantec Consulting
Services, LEC Environmental Consultants, Inc and Lisa L. Mead and Adam Costa, of the
law firm Mead, Talerman & Costa, LLC.

The Board heard testimony from abutters and other nearby residents regarding their
concerns about the project.

The Board received the correspondence and submissions as set forth on Exhibit B
attached hereto.

II. PROJECT AND PROPERTY DESCRIPTION

The project is described and shown in the Application package and various plans,
including most notably, the following:

Site Plans entitled “40B Comprehensive Permit, The Villages At Cricket Lane, Byfield,
MA?”, Dated: August 17, 2020 revised through January 28, 2021, Sheets 1-30, Prepared
by: Ranger Engineering Group, Inc. 13 Branch Street, Suite 101, Methuen, MA 01844.
(“Plans”). Exhibit C

Architectural plans entitled “The Village at Cricket Lane”, Ronald Henri Albert AIA,
Architect, 69 Island Road, Lunenburg, MA 01462, consisting of 9 pages. Exhibit C

Traffic Assessment, prepared by TEPP LLC dated February 4, 2020.
2



The Property is located in the Town’s Agricultural-Residential (R-AG) Zoning District.

The Property includes 65,684 square feet (15.08 ac +/-) known as 55 Pearson Drive
including a “40 foot wide right of way easement over same as shown on Drawing V0801
(collectively the “Property”). The entire site consists of woodlands with wetland areas
along the site’s southern, southeastern and northern boundaries.

Surrounding properties to the south and west of the proposed development are
predominantly used for residential purposes. The property abuts undeveloped woodlands
of the Martin H. Bums Wildlife Management Area along its northern and eastern
boundaries.

The Applicant first proposed to construct twenty-four (24), single-family detached
homeownership units. Six (6) of the units (or twenty-five [25%] percent) will be
affordable to households earning up to eighty percent (80%) of the Area Median Income,
in accordance with applicable state regulations and guidelines. The remaining units will
be market rate units. Of the affordable units, one (1) will be a 4-bedroom unit and five (5)
will be 3-bedroom units. The remaining eighteen (18) units will consist of twelve (12) 3-
bedroom and six (6) 4-bedroom units.

The lots will be serviced by a shared subsurface sewage disposal system that is to be
operated, maintained, and repaired by the Condominium Association and by a connection
to the Byfield Water District water system.

All utilities are to be below ground.

The Applicant proposes that the affordable units will be sold to households earning no
more than 80% of the Area Median Income (AMI).

ITI1. FINDINGS

The Board notified all applicable local boards and commissions of the filing of the
Application by sending a copy thereof to such local boards and commissions for their
recommendations, all of which have been made a part of the record of these proceedings
and have been taken into consideration by the Board in rendering its Decision.

During the course of the public hearing, Town staff, boards and commissions, and local
residents submitted oral and written testimony with respect to the proposed changes. The
Board considered the technical review of Town Department Heads and independent site,
traffic, and environmental peer reviewers, in regard to matters of public health and safety,
environmental health and safety, traffic, site and preliminary stormwater management
plans, and other issues of local concern.

Peer review was thorough and cooperative.

According to the Commonwealth’s Department of Housing and Community
Development Subsidized Housing Inventory (“SHI™), as defined in 760 CMR 56.02, as of
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February, 2017, three and one-half percent (3.5%) of the Town of Newbury’s total
housing stock constituted SHI eligible housing, as defined in 760 CMR 56.02. The Town
of Newbury has not met the state requirement of 10% affordable housing as defined by
the foregoing set of regulations and thus is not presumed to meet its community needs.

The Board finds that the Town of Newbury has a continued need for affordable housing
as required by GL. ¢. 40B, and the project will provide such housing.

The Board finds that the Project will not provide adequate access to public transportation.
Based upon the Board’s review of the traffic peer review consultant report and testimony
and the comments from the neighbors, the Board has determined that the addition of
traffic associated with the Project will result in a significant increase in the number of
vehicular trips on Pearson Drive and potentially the degradation of the current
neighborhood use thereof.

The Board finds that because there are only the single access roadways of Pearson Drive
and Orchard Street serving the Project, this condition may adversely impact existing local
residents and existing use of Pearson Drive.

The Board finds that the location and density of the Project is inconsistent with
neighboring development patterns.

The Board relied upon an Order of Resource Area Delineation issued by the Newbury
Conservation Commission approving the boundaries of Bordering Vegetated Wetlands
(“BVW™) and Isolated Land Subject to Flooding (ILSF) on July 16, 2019.

The Board finds that a 23,515 +/- square foot isolated wetland that provides vernal pool
habitat is located within the southwestern portion of the site. This vernal pool also is
associated with the aforementioned ILSF. Because the area is only protectable under the
Massachusetts Wetlands Protection Act as ILSF, no regulatory Buffer Zone occurs to
protect the wetland or vernal pool. Furthermore, despite evidence of breeding activity by
vernal pool species, the Natural Heritage and Endangered Species Program (NHESP)
declined to certify this vernal pool. To the Board’s knowledge, to date, no additional
information has been submitted to the NHESP to reverse their decision. While this
project may impact species using this vernal pool and further impact or reduce breeding
activity within the pool, its protection lies beyond the Board’s jurisdictions.

The Board finds that NHESP Certified Vernal Pool (CVP) #7914 partially extends onto
the northern portion of the site. The Board also finds that a 100-foot Title V setback from
CVP #7914 extends onto the northern portion of the site.

The Board finds that the site and adjacent 1.28 +/- acre parcel at 55 Pearson Drive
collectively contain 2,039 +/- square feet of historic wetland fill that the Applicant
voluntarily agreed to mitigate as part of The Village at Cricket Lane project. The Board
also finds that The Village at Cricket Lane project proposes to permanently fill 1,730 +/-
square feet of BVW and temporarily disturb 855 +/- square feet of BVW. In total, the
project will impact 4,624 +/-square feet of BVW.
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The Applicant proposes to restore the 855 +/- square feet of temporarily impacted BVW
and proposes 5,660 +/- square feet of wetland replacement at 1.5 to 1 ratio of mitigation
to impact as detailed on plan sheets 7 and 23. The Board finds that this wetland
restoration and replacement properly mitigates the historic and newly proposed wetland
impacts.

To mitigate for vegetation removal and grading within close proximity to the BVW, the
Applicant proposes to replant trees and shrubs along the ‘C’ Series wetland between flags
C6 and C22 and along the ‘D’ Series Wetland between flags D13 and D18 as detailed on
plan sheets 7, 8, and 23. The Board finds that the proposed tree and shrub planting
should adequately mitigate any potential direct wetland impacts due to Buffer Zone work
in close proximity to the C and D Series BVWs.

Notwithstanding the preceding findings, and the Board’s continued concerns with respect
thereto, the Board finds that, when built in accordance with the Plans and in compliance
with the conditions imposed herein, the Project will be “consistent with local needs” as
such phrase is contemplated by G.L. c. 40B, §§20-23. The Board also finds that any
unmitigated impacts posed by the Project will not outweigh the benefits provided by the
Project’s affordable units.

The Board also finds that the Applicant has worked in good faith to mitigate adverse
impacts to a reasonable and acceptable extent.

The Board finds that during the hearing process the Applicant was cooperative and made
changes to the Plans in an effort to address concerns raised by the Board and the abutters
to the proposed project, notwithstanding that all of the concerns of the neighbors could
not be addressed.

The Board finds that the grant of waivers from local by-laws and regulations, as
described more fully in Section IV and Exhibit D hereof, is acceptable although the grant
of any waivers may cause adverse impacts to local concerns. Nevertheless, the Board
finds that the local concerns that have been affected thereby do not outweigh the statutory
requirements for affordable housing.

Notwithstanding waivers to local requirements and other adverse impacts to local
concerns, the Board finds that the project as presently designed, and as conditioned by
this decision, will be “consistent with local needs,” as such term is contemplated under G.
L. c. 40B.

The Board finds that the conditions imposed in the following section are necessary in
order to properly address local concerns. The Board finds that such conditions will not
render the project uneconomic. To the extent that such conditions do render the project
uneconomic, the Board finds that the local concerns in imposing the same outweigh the
statutory requirements for the affordable units that have been proposed.



IV. DECISION AND CONDITIONS

Upon Motion, duly seconded, the Board voted 3 to 0 (members Traister, Svahn, and

Carnovale) to grant a Comprehensive Permit to the Applicant for the proposed project, subject to
the following conditions:

1.

Except as otherwise required by the conditions imposed by this Comprehensive
Permit or by the Final Site Plans, as defined below, the Project shall be developed,
constructed and completed in conformance with the Plans, as revised during the
public hearing.

The Project may have no more than twenty-four (24) total single family homes, as shown
on the Plans.

No building permits may issue unless and until the Applicant provides the Board with
evidence of Final Approval by MassHousing under 760 CMR 56.04(7).

Final approval from MassHousing shall also include approval for the development and
construction of the residential units referenced above.

Final, fully designed site plans (the “Final Site Plans") shall be submitted to the
Board, the Board’s designated engineer, the Newbury DPW Director and the Building
Commissioner no less than 45 days prior to the application for building permits for
the commencement of construction of the Project. The Final Site Plans shall be of a
quality and level of detail sufficient to allow the DPW, Building Commissioner and
the Board’s engineer to review the Final Site Plans for consistency with the Plans, the
terms of this Comprehensive Permit, legal requirements and industry standards. No
construction shall commence and no building permits shall issue under this
Comprehensive Permit until the Board’s engineer has approved the Final Site Plans as
being in conformance with this Decision, said approval to be in writing. If no written
response or comments have been given to the Applicant by the Board or the Board’s
engineer concerning the Final Site Plans within forty-five (45) days after the Final
Site Plan submission date, the Final Site Plans, as delivered, will be deemed to have
been approved, provided that, for good cause shown, the Applicant shall allow a 30-
day extension of such approval period. Nothing herein shall be construed to limit or
otherwise affect the Newbury Building Department's authority and obligations under
the State Building Code. The Final Site Plans shall include, but not be limited to,
complete construction plans, final stormwater management plans and erosion control
plans, landscaping plan and a lighting plan as well as all other plans described below
and that are customarily submitted for projects of this scope as may be determined in
the discretion of the Board’s engineer. The 45-day time period under this paragraph
shall not commence if the Board’s engineer notifies the Applicant in writing that the
Final Site Plans are incomplete.

The Final Site Plans shall include the final architectural plans. The final architectural
plans shall be substantially in conformance with the building layouts as represented on
the Plans submitted to the Board.



10.

11.

12.

The Final Site Plans shall include a recordable condominium plan that conforms to detail
requirements of this decision. No occupancy permits shall be issued unless and until said
condominium plan is approved by the Board, such approval not to be unreasonably
withheld, and evidence of the recording of the condominium documents is provided to
the Board and the Building Commissioner. The approval of such condominium
documents may be accomplished at a regular meeting of the Board.

The Final Site Plans shall include a construction mitigation plan that will address all
aspects of construction mitigation, including, but not limited to: (i) blasting; (ii)
provisions that meet the prior approval of the Newbury Fire Department and Newbury
Police Department for traffic flow and emergency vehicle ingress/egress along any
partially constructed driveways within the Project; (iii) stockpiling of materials; (iv)
trucking routes that meet the prior approval of the Newbury Police Department; (v) a
concise construction mitigation and sequencing plan; and (vi) erosion control plan. The
construction mitigation plan shall address cutting and clearing. All trees proposed to be
saved shall be tagged by the Applicant which shall present said proposed trees to be
saved to the Board prior to any tree clearing. The Applicant shall, to the extent feasible,
maintain as many mature trees as possible.

The Final Site Plans shall include a narrative of the construction sequencing for the
Project. Such narrative shall include any phasing of the Project. The Board or the
Board’s engineer may impose reasonable amendments to such narrative to address public
safety issues. The Applicant shall strictly adhere to the phasing plan submitted to the
Board. Essential infrastructure for the entire project shall be completed within three (3)
years from the date that construction is commenced, provided that, for good cause shown,
the Applicant may seek reasonable extensions of one (1) year — which the Board may
review and approve administratively without need for a public hearing.

The Applicant shall be responsible for scheduling a pre-construction meeting with the
Board’s engineer or its assigned agent and the Town’s Conservation Agent thirty (30)
days before the commencement of work on the project. The Applicant shall provide a
construction sequencing schedule at this meeting. During the construction of the Project’s
infrastructure, the Applicant shall be responsible for the scheduling of a meeting with the
Board’s engineer or its assigned agent at least once every three months to discuss the
progress of construction. The Applicant’s failure to schedule and attend such a meeting
may be grounds for a stop work order. The Applicant shall be responsible to pay for the
inspection and ongoing peer review inspections by the Board’s engineer and Board’s
wetland consultant who may, at their discretion and that of the Board, undertake more
frequent inspections.

The final landscaping plan shall include landscaping for all roadway right-of-way areas,
along with a representative planting list for each lot. Said plan shall be provided to the
Board for approval prior to the issuance of the first certificate of occupancy. All
plantings shall be guaranteed by the Applicant for at least one year.

The Applicant shall install and maintain all fencing shown on the Plans, as revised, and
shall not allow it to fall into, or remain in, disrepair. The Applicant shall install markers
in the field to show the limit of work prior to undertaking any work and/or excavation or
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any other activities prior to construction. Applicant shall not clear any land beyond that
shown on the Plans, as revised, without prior written approval from the Board.

As built-plans of the foundations of the homes shall be submitted to the Board’s engineer
and the Town Building Commissioner prior to the issuance of an occupancy permit.

Prior to construction of the ‘Big Block Gravity Retaining Wall - Shea Concrete’ along the
entrance roadway, the Applicant shall submit stamped final design plans for the modular
wall system to the Board’s engineer. These plans must be accompanied by an
engineering certification that the final wall design has not deviated from the approved site
plans relative to the extent of temporary or permanent wetland impact nor shall the wall
be longer than depicted on the approved plans. Following installation of the first base
course of the retaining wall, an As-Built plan shall be submitted to the Board’s engineer
to confirm proper layout and location in according to the approved plans prior to
placement of subsequent blocks.

The Applicant shall connect the project, as revised, to the Byfield water system of the
Byfield Water District. However, no connection to, or extension of, the public water
system shall be permitted until the Byfield Water District reviews and approves the same
after receipt of full and complete plans therefor. Such approval from the Water District
shall be based on technical requirements and shall not be unreasonably withheld. No
building permits shall be issued until the Applicant provides the Board with evidence that
it has received such administrative approval from the Water District.

The Final Site Plans shall depict the final design of the drainage system that exhibits
compliance with all applicable best management practices and any applicable Stormwater
Management Guidelines promulgated by the DEP or the Commonwealth of
Massachusetts, including any additional requirements that may have been imposed by an
Order of Conditions or Amended Final Order of Conditions for the Project.

No site work shall commence and thereafter no building permits shall be issued unless
and until the Applicant provides evidence to the Building Commissioner that it has
obtained any and all necessary Orders of Conditions from the Newbury Conservation
Commission or a Superseding/Final Order of Conditions from the Massachusetts
Department of Environmental Protection. In the event there are changes to the plans as a
result of the foregoing permits, the Applicant shall return to the Board and request a
modification to this Permit.

No building permits shall be issued until the Applicant has received a Title V Permit
from the Board of Health or the Department of Environmental Protection to provide
sanitary sewer service for each lot.

Upon completion of the stormwater management system, the Applicant’s engineer shall
provide a report to the Board’s engineer, with a copy to the Board, certifying that the
stormwater management system was installed in accordance with the approved plans.
Such report shall include a certification that the excavations of the proposed infiltration
systems were inspected prior to backfilling. An as-built plan of the stormwater
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management system prepared by a licensed engineer shall be provided with the report
and shall include a copy in electronic format.

Creation of the wetland replacement area must generally be performed within the same
timeframes as the proposed wetland filling and completed (including all plantings and
seeding) no greater than 6 months from the time of the wetland filling. In the event the
Applicant desires to stabilize the roadway by installing a binder coat after excavation and
loaming of the wetland replacement areas, but before planting and seeding of the wetland
replacement area, the Applicant must provide a payment of Ten Thousand Dollars
($10,000) to be held by the Board as a bond to insure the completion of any plantings
within the aforementioned 6 months’ timeframe.

Prior to commencement of work within the BVW and work for Wetland Replacement,
Wetland Restoration, and Buffer Zone plantings, the Applicant shall submit a detailed
work plan to the Board. @ The work plan shall include a time line, soil
preparations/amendments, professional qualifications for the company who will carry out
the plan and the wetland scientist who will oversee the work, watering and other care to
be provided after planting, and other information relevant to assuring proper creation,
planting, and monitoring of these areas.

BVW Replication/Restoration and Buffer Zone plantings shall be performed as detailed
on the plan sheets 7, 8, and 23 and described in the materials referenced in the document
section of this Decision. This work must be overseen and performed under the direct
supervision of a wetland scientist, approved by the Board, with a minimum of 5 years
direct experience in overseeing and inspecting such work activities. Currently Norse
Environmental is performing these services for the Applicant. Should the Applicant
decide to change the wetlands scientist, the Board shall first approve such change, which
approval shall not be unreasonably withheld.

Following completion of the BVW Replication/Restoration and Buffer Zone plantings,
spring and fall monitoring reports shall be prepared and submitted to the Board and the
Conservation Commission for 2 full growing seasons to document soils, hydrology, plant
species composition, invasive species, invasive species removal, success rate, and any
necessary corrective measures to ensure success of each area. A minimum of 75%
survival of native woody non-invasive species and 75% cover of native, non-invasive
herbaceous species is required to be considered successful.

As soon as possible, all disturbed areas shall be brought to final grade, and shall be
permanently stabilized by loam and seeding or other measures acceptable to the Board’s
engineer. Where necessary, the loam and seeding shall be held in place with jute netting.
Bare ground and disturbed areas that cannot be permanently revegetated within thirty 30
days after disturbance shall be temporarily stabilized by a method approved by the
Board’s engineer. Temporary stabilization methods may include, but not be limited to,
hydro-seeding, straw mats, jute netting, sod, or other methods approved by the Board’s
engineer.
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29,

The Primary and Reserve Septic System Soil Absorption Area must be constructed no

closer than 102 linear feet from CVP #7914 as depicted on the approved plan sheets 11,

15 and 18.

Prior to backfill the septic system trenches, a stamped and signed As-Built plan, must be
provided to the Board to confirm compliance with the septic system setback requirements
from CVP #7914.

The Applicant proposes to establish a condominium association to maintain and repair all
common areas, the project roadway and associated infrastructure, including the
stormwater management system and the septic system. Such documents shall set forth the
obligations of the condominium association for the operation and maintenance of all such
common areas and improvements. Prior to the issuance of any occupancy permits, the
Applicant shall provide documents establishing such condominium association to the
Board for approval as to form and for verification that such documents are in
conformance with this decision. The condominium association shall adopt rules and
regulations and copies shall be provided to the Board. The condominium association
documents shall attach this decision and shall incorporate such decision by reference and
shall prohibit any modification of the documents related to the requirements hereunder
and the affordable housing restriction related hereto. If after 30 days, the Applicant has
received no response from the Board or its attorney the documents shall be deemed

approved.

The Applicant’s marketing package and/or reservation or similar documents must include
a notice that the Property abuts the Martin Burns Wildlife Management Area which
includes shooting ranges.

With respect to each of the Applicant’s requests for waivers from local by-laws and
regulations, the Board hereby decides as follows:

a. The Board approves all of the waivers to the requirements in the local by-laws
and regulations only to the extent necessary in order to build the Project that is
shown on the Plans and approved Final Site Plans and as are listed on Exhibit C
attached hereto.

b. No waivers are granted from requirements that are beyond the purview of G.L. c.
40B, §§20-23.

c. No waivers are granted from permit or inspection fees.

d. Any by-law or regulation not inconsistent with the Project as approved and not
expressly waived hereunder shall be strictly enforceable. Any subsequent
revision to the Plans, including but not limited to revisions that are apparent in the
Final Site Plans that require additional or more expansive waivers of any local by-
laws or regulations, must be approved by the Board in accordance with 760 CMR
56.05(11). To the extent any such requested waivers are consistent in all material
respects with the Plans approved by this Decision, such approval by the Board
shall be deemed to be an insubstantial change under 760 CMR 56.05(11)(b).
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The Applicant shall obtain approval by MassHousing or DHCD of an affirmative fair
housing marketing plan prior to the sale of any units and shall ensure that the Project
complies with fair housing requirements.

All of the Project’s affordable units shall be restricted, in perpetuity, for sale to
households earning no more than 80% of AMI. All affordability restrictions shall
expressly survive foreclosure. The deed riders that are required in order to ensure the
restrictions on affordability are subject to the review and administrative approval of the
Board, which may consult with Town Counsel. Evidence of the recorded deed rider for
each affordable unit shall be provided to the Board. The Final Site Plans shall include a
designation of the initial location of all affordable units as presented to this Board. Said
locations shall not be changed without the Board’s administrative approval, unless the
Applicant is required by MassHousing or DHCD to do so, in which case the Board’s
approval shall not be required but the Applicant shall notify the Board in writing of any
change.

The maximum number of affordable local preference units allowed by law and the
applicable subsidy program shall be reserved for a local preference favoring present
residents of Newbury, the parents or legal guardians of children attending Newbury
public schools, employees of the Town of Newbury, and teachers employed by the school
district serving the Town of Newbury. The Applicant shall cooperate with Town staff
seeking and securing such local preference. A lottery shall be established in a form
approved by the Subsidizing Agency to effectuate any approved local preference, with an
approved secondary lottery for all other applicants. The Board shall be kept apprised of
all events in the lottery process. No occupancy permits may be granted until the Board,
in consultation with its Counsel, has approved the lottery plan, such administrative
approval not to be unreasonably withheld. The Board shall be kept apprised of all events
in the lottery process.

So as to ensure that the construction and eventual sale of the affordable units remains on
pace with market rate units, a minimum of one (1) out of every four (4) units constructed
shall be an affordable unit. The Applicant shall work with all due efforts to prepare and
institute the marketing plan and lottery. In no event shall the last four (4) market rate
units be sold or an Occupancy Permit issued therefore, if the occupancy permits for the
affordable units have not yet been issued and the lottery held.

In the event that the Applicant is unable to locate an income eligible buyer, the Applicant
may rent the affordable units to an income eligible renter subject to the terms and
conditions imposed by the Subsidizing Agency.

Evidence of a fully executed and recorded Regulatory Agreement for the Project shall be
provided to the Board and the Building Commissioner prior to the issuance of any
building permits.

The Monitoring Agent for the Project shall be a qualified entity approved by the
MassHousing or DHCD. The Applicant shall provide the Board with copies of any and
all correspondence, documents and statements required by any Affordable Monitoring
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Services Agreement, the Regulatory Agreement or any applicable laws or regulations
provided by the Applicant to the Monitoring Agent or from the Monitoring Agent to the
Applicant. Copies of the fully executed Affordable Monitoring Services Agreement(s)
for the Project shall be provided to the Board prior to the issuance of occupancy permits.

The Applicant’s profit for the Project shall not exceed limitations imposed by applicable
law and as may be prescribed under the Affordable Monitoring and/or Regulatory
Agreements. The Town shall not be a party to the Regulatory Agreement but evidence of
a fully executed and recorded Regulatory Agreement for the Project shall be provided to
the Board and the Building Commissioner prior to the issuance of any building permits.
Additionally, the Board shall be provided with a copy of any and all limited dividend
audits and certified cost/income statements, as well as any other public records that are
shared by and between the Applicant and the Monitoring Agent. As the Applicant is a
limited dividend entity, all excess profits shall be used for affordable housing purposes in
the Town of Newbury.

The Applicant is responsible for the preparation and execution of any document that may
be required by DHCD in order to have at least 25% of the units in the Project included on
the Town’s Subsidized Housing Inventory, with the cooperation of the Town as may be
necessary to accomplish the foregoing.

As security for completion of the infrastructure shown on the Final Site Plans, including
but not limited to the driveways, sidewalks, parking, stormwater management system,
lighting, water and septic systems, wetland replacement, wetland restoration, buffer zone
plantings, landscaping and utilities (collectively the “Infrastructure™), the release of
occupancy permits for the final four (4) units as surety and shall be subject to the
following restrictions:

a. No occupancy permit for a unit shall be issued until: (1) the way shown on the
Final Site Plans providing access to the subject unit’s building has been installed,
excepting the final course of pavement and curbing for the roadway, sidewalk,
driveway and parking area; and (2) all other infrastructure as shown on the Final
Site Plans essential for such building, as approved by the Board’s engineer or its
designated agent, has been constructed or installed so as to adequately serve said
building. The final infrastructure for the Project, including but not limited to the
final course of pavement and curbing, shall be installed prior to the occupancy of
the final four (4) market rate units. The final infrastructure shall include, but not
be limited to: intermediate and final course of pavement, curbing, remaining
landscaping, and any “punch list” items identified by the Board’s engineer.
Alternatively, if the Petitioner desires to obtain such final occupancy permits
before the completion of said final infrastructure, it shall deposit monetary
security with the Town securing the installation and construction of such final
infrastructure. The amount of such security and any necessary contingency shall
be determined by the Board, acting upon the advice its consulting engineer and
the form of the security agreement binding such security shall be subject to the
review of Town Counsel.
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42,

43.

b. Upon completion of all such Infrastructure for the applicable building(s), as
described above, the Board’s engineer shall inform the Newbury Building
Commissioner accordingly, who may then release occupancy permits. No
occupancy permit shall be issued without such authorization from the Board’s
engineer and such authorization shall be ineffective unless it is in writing.

c. Notwithstanding the procedures of this paragraph, the Board may institute an
enforcement action in order to compel the completion of any infrastructure not
completed by the Applicant.

During construction, the Petitioner shall maintain all feasible and reasonable means of
dust control and shall collect all debris on a daily basis in accordance with best
management practices. No construction, deliveries or any other activities may occur on
Sundays or on New Year’s Day, Memorial Day, July 4™, Labor Day, Yom Kippur, Rosh
Hashanah, Thanksgiving, Christmas Eve or Christmas Day. No construction may begin
before 7:00 a.m. or continue past 6:00 p.m., unless approved in advance, in writing by the
Board. Deliveries may be made after 7:30 a.m., until 6:00 p.m., provided, however, that
access to the Site by excavators, skidders, bulldozers, or other heavy equipment, tractor
trailers, flatbeds or any other oversized trucks and/or construction vehicles hauling earth
moving equipment, trusses, modular wall panels, and other building materials that require
either “wide-load” vehicles and/or are scheduled to be delivered within or by a convoy,
may occur between 8:00 am. and 6:00 p.m. Notwithstanding the foregoing, interior
construction that doesn’t generate excessive noise may occur on weekday evenings, until
7:00 p.m. Construction crews may not arrive, work may not commence, trucks and other
equipment may not idle or warm up until 7:00 a.m. on approved construction days. The
Petitioner shall cause Pearson Drive to be free and clear of mud, dirt, sand and gravel and
other materials during construction. The Petitioner shall install a stabilized construction
entrance at the entry to the site from Pearson Drive to clean and wash vehicles leaving the
site. The Petitioner shall cause Pearson Drive to be swept routinely to keep it free of
debris as noted above. No construction vehicles, employee vehicles or any other related
equipment shall park on Pearson Drive once the entry drive and wetlands crossing is
constructed and passable.

Snow and ice removal shall be the responsibility of the Applicant, its successors and
assigns. Snow and ice removal shall be undertaken as soon as is practicable after
snowfall and shall not impede or obstruct the parking areas and driveways and so as not
to impede or obstruct the hydrants. Snow shall be deposited and stored in the areas
designated on the Plans, as revised. Snow shall not be deposited on Pearson Drive at any
time. In the event the snow storage areas on the site reach capacity, snow shall be
removed and hauled away from the Property.

The roadways, infrastructure and open space depicted on the Plans shall be maintained by
the Applicant or a Condominium Association.

Trash and recycling shall be private and shall be the responsibility of the Condominium
Association and in conformance with the Town of Newbury trash and recycling
regulations and policy.
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44,

45.

46.

47.

48,

49.

50.

The Board’s engineer or its assigned agent shall be charged with general oversight over
the infrastructure construction activities at the project. In this capacity, the Board’s
engineer or its assigned agent shall, during periods of active construction, conduct
periodic inspections as reasonably necessary to ascertain the status and nature of work at
the site and provide reports to the Board as deemed necessary. In addition, the Applicant
shall also provide the Board’s engineer or its assigned agent with any pertinent
photographs, logs, data or other information that may be helpful in the monitoring
process.

The Board’s engineer’s (or agent’s) reasonable fees for any services contemplated
hereunder shall be paid by the Applicant in the manner prescribed by G.L. c. 44, §53G.
The Applicant shall also pay for all third party inspections of project infrastructure, as
may be reasonably required by the Board’s engineer or the Town’s Building
Commissioner, the scope of such review to be agreed-upon by the Board and the
Applicant prior to the commencement of work by the review consultant.

Except as may be otherwise required in this Permit, changes to the Project and the
conditions contained herein shall be processed in accordance with 760 CMR 56.05(11),
as may be amended or re-codified.

This permit shall not be valid until recorded with the Southern Essex District Registry of
Deeds and evidence of such recording is provided to the Building Commissioner and the

Board of Appeals.

No occupancy permits may be granted until any and all deeds, restrictions, easements
and/or other instruments relating to the restriction of the open spaces on the Plans are
reviewed and approved by the Town’s Counsel, such approval not to be unreasonably
withheld.

This Permit shall run with the land and be binding on the Applicant and any of its
assignees and successors in interest at the Property or with respect to the Project. Any
transfer of this permit prior to substantial completion of the Project or a phase thereof
shall be subject to written confirmation from the Subsidizing Agency and otherwise
subject to 760 CMR 56.05(12)(b). In addition, any sale, transfer or assignment of this
permit, and any sale of more than 50% of the assets or interests in the Applicant prior to
completion of construction, shall require the Board’s administrative approval, such
approval not to be unreasonably withheld. The Applicant shall provide 30-days advance
written notice to the Board of any such request and, if the Board does not act on such
request within thirty (30) days, such request shall be deemed approved.

This permit shall expire if construction is not commenced within three years from the
date it is filed by the Board with the Town Clerk, as provided in 760 CMR 56.05(13)(c).
For purposes of this paragraph only, commencement of construction is defined as the
construction of a building foundation. The Applicant may apply to the Board for
extensions of this Comprehensive Permit in accordance with 760 CMR 56.05(12)(c)
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51.  Any finding, by any court of competent jurisdiction, that any condition hereof is
unenforceable shall not otherwise affect the enforceability of the remainder of the
conditions hereof.

52.  Appeals of this permit shall be made pursuant to G.L. ¢. 40B.

NEWBURY ZONING
BOARD OF APPEALS

e Lot

Howard Traister, Chalrman

Rl

EncS?hn “/ /A

Ma,no Carnovale

Date: _ A ot 5;‘ g2y

Filed with the Town Clerk on A\ prf L1 202]

%ui,u, (vl (

Town Clerk

Copy of Findings and Decision mailed to:

Walter Eriksen
Cricket Lane, LLC

92 Middlesex Road
Tyngsboro, MA 01879
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EXHIBIT A
DATES OF HEARINGS

Village at Cricket Lane

Application Received — February 20, 2020

Hearing Opened March, 19, 2020 and continued, with applicant consent, until May 14,
2020. Mutually agreed that the peer review process would begin.

Chapter 53 of the Acts; Chairman Traister continued the May 14, 2020 hearing until June
25, 2020 with applicant consent. Peer review/communication with applicant process
continues.

Chapter 53 of the Acts; Chairman Traister continued the June 25, 2020 hearing until July
23, 2020 with applicant consent. Peer review/communication with applicant process
continues.

Hearing of August 20, 2020 held, with Adam Costa present and continued with consent
to September 17, 2020. Peer review/communication with applicant process continues.
Hearing of September 17, 2020 held, with Lisa Mead present and continued with consent
to October 22, 2020. Peer review/communication with applicant process continues.
Hearing of October 22, 2020 held, with Adam Costa present and continued with consent
until December 3, 2020. Peer review/communication with applicant process continues.
Hearing of December 3, 2020 held, with Lisa Mead present and continued with consent
until December 17, 2020.

Hearing of December 17, 2020 with Lisa Mead present and continued with consent until
January 21, 2021.

Hearing of January 21, 20201 with Lisa Mead present and continued with consent until
February 18, 2021

Hearing of February, 2021 with Lisa Mead present and continued with consent until
March 18, 2021

Hearing of March 18, 2021 with Lisa Mead present. Public Hearing Closed. Applicant
consented to filing decision with Town Clerk by April 2, 2021.
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EXHIBIT B
MATERIALS SUBMITTED

Application Information:

Village at Cricket Lane Comprehensive Permit (40B) Application Submittal

Village at Cricket Lane (Byfield Estates) Project Eligibility Site Approval Letter from
MassHousing (dated 12/12/2019)

Village at Cricket Lane (Byfield Estates) Project Eligibility/Site Approval Application
to Mass Housing for S5R Pearson Drive (dated 7/1/2019)

Petition against the Village at Cricket Lane dated 1/20/2021

Village at Cricket Lane Plan Revisions:

Plan Resubmittal, Full Set resubmitted 3/8/2021 with corrected Applicant name
Plan Resubmittal, Full Set dated 1/28/2021
Plan Resubmittal, Full Set dated 1/11/2021
Plan Resubmittal, Full Set dated 8/19/2020

ZBA Peer Reviewers Comment Letters:

LEC Environmental Review:

Peer Review Memo #4 dated 1/21/2021
Peer Review Memo #3 dated 1/19/2021
Peer Review Memo #2 dated 10/9/2020
Peer Review Memo #1 dated 4/29/2020

Serwatka Civil Engineering Review:

Peer Review Response 3 dated 9/22/2020
Peer Review Response 2 dated 7/18/2020
Peer Review Response 1 dated 4/13/2020

Stantec Traffic Study:

Presentation at ZBA Meeting 9/17/2020
Peer Review Study dated 4/21/2020

Village at Cricket Lane Response Letters

VACL Response to Request for Similar Projects dated 12-15-2020

VACL Landscape Plan Revised dated 12/16/2020

VACL Sample House Photos dated 12/17/2020

VACL Response to Board Questions & Concerns dated 11/20/2020

VACL Response to LEC Wetlands with Wetland Replication Plan dated 11/20/2020
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VACL Response to LEC/Wetlands Peer Review Comments dated 11/20/2020
VACL Response to Sept 17 Meeting Questions & Comments dated 10/20/2020
VACL Response to Issues raised at Sept 17 Meeting dated 10/19/2020

VACL Peer Review Reply to Serwatka dated 10/19/2020

VACL First Draft Declaration of Trust & Bylaws dated 10/7/2020

Walter Eriksen Reply Letter dated 9/22/2020

VACL Presentation Plan Set for Aug 20 Meeting dated 8/19/2020

VACL Final Response to Dept-Board Comments dated 8/18/2020

VACL Review Response Letter to Serwatka-FD-PB-CC-BOS-LEC dated 8/18/2020
VACL Open Space Plan dated 8/10/2020

VACL Review Response Letter to Serwatka dated 7/2/2020

VACL Site Control P&S Agmt dated 6/22/2020

Final Soil Sheet dated 3/15/2018

NEWBURY documents submitted to Village at Cricket Lane

19 Pearson Drive Abutter Email dated 2-16-2021

57 Pearson Drive Abutter Email dated 2-12-2021

State Rep Lenny Mirra Email dated 1-26-2021

Board of Health Approval of Septic Plans dated 10/28/2020

Byfield Water District

Department & Board/Committee Initial Comments dated 4/21/2020
Parker River Clean Water Association (PRCWA) dated 9/10/2020
PIE-Rivers dated 9/14/2020

Planning Board Review Letter dated 6/17/2020

Planning Board Letter to Mass Housing dated 9/20/2019
Selectboard Review Letter dated 4/22/20

Town of Newbury - BOS Initial Response to Project Eligibility Applic dated
9/23/2019

Historical Reference - Byfield Estates (55R Pearson Drive) Comprehensive Permit
(WITHDRAWN)

Byfield Estates Comprehensive Permit Material 2016-2018
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EXHIBIT C
CIVIL and ARCHITECTURAL PLANS
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CHAPTER 97 ZONING BYLAWS

EXHIBIT D

WAIVERS

97-3 (1) Use — only one principal structure is allowed per lot;

97-9 (A) Special Regulations - site plan review not required for comprehensive permit;
97-6 (B) Dimensional Regulations (lot frontage) - lot will be accessible via easement over private land and

does not maintain frontage on public way

NON-ZONING ORDINANCE CHAPTER 117 — Town of Newbury Subdivision of Land

Chapter Category Required Proposed
117-5 Use - Only one principal 1 24
structure per lot
117-20E Property Line Radius at 30 0]
.Intersection
117-21 Cul de sac 500’ 845’
Max. Length
117-21 Width of RO.W. 53 40
117-21 Street Grades 2% min./10% <2%
max.
117-24 Open space/recreational discretionary N
area
117-33A Drain Pipe Material Concrete HDPE
117-34 Bicycle paths encouraged N
117-35 Monuments At Intersections None
and points of
curvature in the
roadway R.O.W.
117-59 Nitrogen and/or Y N

Phosphorous Loading
Calculations

OTHER WAIVERS REQUESTED

CHAPTER 87 Stormwater Management and lllicit Discharge and Erosion Control

20




